
 

 

Section 1.1.3 Equality Legislation states that “School enrolment policies and practices are 

also covered by equality legislation (Equal Status Acts 2000 to 2004) which prohibits 

discrimination on nine distinct grounds - gender, marital status, family status, age, disability, 

race, sexual orientation, religious belief and membership of the traveller community”.  

The widespread practice of accepting the enrolment of a pupil to a school with the 

consent/signature of one parent only should be prohibited as it contravenes the Equal Status 

Acts on the basis of gender and marital status. Any child of a marriage, or any child whose 

unmarried father is their Guardian, either by Statutory Declaration or Court Order, has a right 

to have both Legal Guardians act jointly on their behalf in accordance with Section 6.-(1) of 

the Guardianship of Infants Act 1964. This right is generally ignored and allows for one 

parent to act unilaterally and so discriminates against children whose parents are unmarried, 

separated or divorced.  

When Minister Quinn was asked by Deputy Clare Daly on 19
th

 May 2011 “if he will 

eliminate the inconsistencies in school enrolment forms throughout the country by 

recommending such forms require the signature of both legal guardians who act jointly in 

accordance with section 6(1) of the Guardianship of Infants Act 1964”, his response indicated 

a lack of knowledge on these matters by saying: 

1. “Under section 15 (2) (d) of the Education Act 1998, each school is legally obliged to 

disclose its enrolment policy and to ensure that as regards that policy that principles of 

equality and the right of parents to send their children to a school of the parents choice 

are respected” but a non residential parent (usually the male) does not have such a 

choice if their child is enrolled in a school, without their knowledge, approval or 

consent and so their right to choose the school their child attends is not respected.  

 

2. “Article 42 of the Constitution provides for the right of parents to choose the form of 

education they provide or to have provided to their children” but again a non 

residential parent (usually the male) does not have such a choice if their child is 

enrolled, without their knowledge, approval or consent and so their right to choose the 

school their child attends is not respected. 

 

3. “Enrolment of children is, in the first instance, a matter for Boards of Management 

rather than my Department and Boards must address the circumstances of each case 

while respecting any order made by the Court in relation to the custody and welfare of 

the child” but regardless of custody, the Court cannot make an order displacing a 

married parent from their position as Guardian. This matter has been ruled on by the 

Supreme Court judgement B. Vs. B where Judge J. Walsh stated as follows: “The main 

purpose of the Guardianship of Infants Act, 1964, was to give to both parents of an 

infant equal rights in guardianship matters. In doing so, it provided a statutory 

expression of the rights already guaranteed by the Constitution". He also said 

“Section 6 of the Act states the equality of the parents and recognises them as the 

guardians of the infant; there is nothing in any provision of the Act which purports 

to confer on the court or any other body the power to displace either one or both of 

http://www.irishstatutebook.ie/1964/en/act/pub/0007/sec0006.html
http://debates.oireachtas.ie/dail/2011/05/19/00025.asp
http://equalityforfathersinireland.webs.com/Judgements/B%20vs%20B.pdf


 

 

the parents from the position of guardian or guardians”. By accepting the enrolment 

of a child at a school with the consent of one parent only (where the parents are 

married), the school is displacing the other parent as Guardian and is in direct 

contravention of the Supreme Court ruling where Judge Budd stated as follows: “The 

judge's understanding on the matter was that the elder son would go to one of the more 

expensive Roman Catholic schools in England. Sometime after the order of Mr. Justice 

Kenny was made, the husband removed the boy from his preparatory school and did 

so without informing the wife, who is the boy's other guardian, or the Court. The 

elder son has since been at a local day-school near the family home with his sister 

where the other pupils are boys and girls whom he would, in the ordinary way, be 

associating with in his everyday life. It is right to say that there were reasons 

connected with the health of the elder son which the husband felt justified his action 

in bringing the boy home, but that did not justify his failure to notify his wife of his 

intention”. Judge Fitzgerald added that “The husband's decision to remove him 

permanently from his school does not appear to me to have been justified and 

certainly was not justified in the absence of consultation with his wife and having her 

consent to the withdrawal”. The Judges indicated their disapproval at one parent acting 

unilaterally.  

 

4. “My Department’s approach to the issue of the rights of separated parents to 

involvement in their children’s education is that the rights of both parents should be 

respected and given meaningful, practical expression in matters such as school reports, 

attendance at parent/teacher meetings and other school functions and that generally 

both parents should receive the same information and level of co-operation from the 

school.” but it is not up to Minister Quinn’s department that the constitutional and 

legislative rights of parents SHOULD be respected. They HAVE TO BE respected. 

 

5. The statement “A qualification to that approach would arise where the best interest of 

the child required a different approach” is impossible for schools to implement as 

according to The UNHCR "there is no formalised procedure for determining or 

assessing the best interests of the children". 

 

6. It is incorrect for the Minister to say that “Schools are best placed to exercise their own 

judgements as to what is appropriate in each individual case given their particular 

knowledge of the individual circumstances and having regard to any order made by the 

Court in relation to the custody and welfare of the child” as a school would have no 

knowledge of the family circumstance at all as their first contact would be the 

enrolment.  

 

It is important to note that when  Minister Quinn answered the question for Deputy Daly on 

19
th

 May 2011, he failed to inform her of the process he was then involved in which closed 

for submissions on 7
th

 June 2011 indicating his desire not to deal with this subject.  

http://www.unhcr.ie/180609.html
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  49.  Deputy Clare Daly       asked the Minister for Education and Skills       if he will eliminate 
the inconsistencies in school enrolment forms throughout the country by recommending such forms require 
the signature of both legal guardians who act jointly in accordance with section 6(1) of the Guardianship of 
Infants Act 1964.[12261/11] 
  50.  Deputy Clare Daly       asked the Minister for Education and Skills       the steps he will 
take to ensure the children of separated parents have their right respected to have both parents act jointly 
on their behalf in cases when parental consent is required, in accordance with Articles 2.1 and 2.2 of the 
Convention on the Rights of the Child, and section 6(1) of the Guardianship of Infants Act. [12268/11] 
Minister for Education and Skills (Deputy Ruairí Quinn):     I propose to take Questions Nos. 49 
and 50 together. 
The selection and enrolment of pupils in schools is the responsibility of the authorities of the individual 
school. Under section 15 (2) (d) of the Education Act 1998, each school is legally obliged to disclose its 
enrolment policy and to ensure that as regards that policy that principles of equality and the right of parents 
to send their children to a school of the parents choice are respected. Article 42 of the Constitution provides 
for the right of parents to choose the form of education they provide or to have provided to their children. 
Primary legislation gives effect to this right and includes the Education Act 1998 and the Education 
(Welfare) Act 2000. 
None of the foregoing legislation specifically distinguishes between parents who act in concert and those 
who disagree and are separated, divorced or unmarried. However each provides that “parent” shall be 
interpreted to include- 
“a foster parent, a guardian appointed under the Guardianship of Children Acts, 1964 to 1997, or other 

person acting in loco parentis who has a child in his or her care subject to any statutory power or order of a 

court and, in the case of a child who has been adopted under the Adoption Acts, 1952 to 1998, or, where 

the child has been adopted outside the State, means the adopter or adopters or the surviving adopter”. 

Enrolment of children is, in the first instance, a matter for Boards of Management rather than my 
Department and Boards must address the circumstances of each case while respecting any order made by 
the Court in relation to the custody and welfare of the child. In general, it is my Department’s view that both 
parents should be encouraged to take an active interest in their children’s education and it is to the benefit 
of the children and the school when they do. It is appreciated that practical difficulties for schools can arise 
where parents are separated. However, my Department’s approach to the issue of the rights of separated 
parents to involvement in their children’s education is that the rights of both parents should be respected 
and [838]given meaningful, practical expression in matters such as school reports, attendance at 
parent/teacher meetings and other school functions and that generally both parents should receive the 
same information and level of co-operation from the school. A qualification to that approach would arise 
where the best interest of the child required a different approach. 
Schools are best placed to exercise their own judgements as to what is appropriate in each individual case 
given their particular knowledge of the individual circumstances and having regard to any order made by 
the Court in relation to the custody and welfare of the child. 
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UNHCR and TCD hold conference on 
separated children 

News Stories, 18 June 2009 

 
© UNHCR/L. Gibbons  

Panel at World Refugee Day conference in Dublin on meeting the needs of separated 

children seeking asylum.  

DUBLIN, Ireland, June 18 (UNHCR) – A half-day conference on the needs and best interests 
of separated children seeking asylum in Ireland has identified shortcomings and 
opportunities in the Irish system. 

Organized by UNHCR and Trinity College’s Centre for Post-conflict Justice, with support 
from the EU Commission’s office in Ireland, the event was timed to mark World Refugee 
Day taking place on June 20. 

UNHCR’s Representative Manuel Jordao opening the conference said there was “a 
continuing clear and present concern” when it came to the protection separated children. 

“Their age, care needs and other vulnerabilities make these children more reliant than 
others on the safety nets in national child care systems,” he said. 

While the best interest of the child considerations are 
already guiding the work of the HSE when caring for 
separated children outside their country of origin there 
is no formalised procedure for determining or 
assessing the best interests of the children.  

– UNHCR story  

National and international refugee and child rights experts spoke at the conference, 
including Prof. Michael Freeman (University College London), the prominent Irish 
children’s rights lawyer Geoffrey Shannon, the HSE and the Ombudsman for Children’s 
office. 

http://www.unhcr.ie/180609.html
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The main focus of the conference was on the scope and implementation of the Best 
Interests of the Child principle. 

Speaking on this topic, UNHCR Ireland's Protection Officer Emilie Wiinblad suggested 
Ireland consider using UNHCR's guidelines for how to carry out Best Interests of the Child 
Determinations for separated children outside their country of origin when deciding on 
whether to make a protection application for these children in Ireland and that clear 
policies and procedures are put in place in relation to the application of this principle. 

The guidelines have been cited by UNICEF and the UN’s Committee on the Rights of the 
Child for setting good practice standard. 

Building on from the Convention of the Rights of the Child and the guidelines, UNHCR also 
suggests that a more formal best interests of the child determination in relation to the 
question of whether to make a protection application for a child is considered in the line 
with the guidelines - as this question is at the heart of most separated children cases. 

A more formal determination process would require that there is a clear distinction 
between an “information gatherer” on the one hand and those taking the decision about 
the best interest of the child on the other, and that such decisions are taken by a panel of 
relevant authorities and experts. All panel decisions must be documented and the 
procedure must include a voice for the children. 

While the best interest of the child considerations are already guiding the work of the HSE 
when caring for separated children outside their country of origin there is no formalised 
procedure for determining or assessing the best interests of the children. 

Sophie McGuinness of the Ombudsman for Children's Office said: "A true best interests 
decision making process will always involve considering the views of the child as a primary 
consideration or - in the circumstances identified in the Convention on the Rights of the 
child - as a paramount consideration. It is up to us to create spaces and opportunities 
where all children can express their views freely." 

Speaking more broadly to the issue of protection of separated children in Ireland; the 
need for more robust legislation, including a suggestion that the Child Care Act (1991) was 
amended as it is not designed to take account of the special circumstances of separated 
children seeking asylum. 

Some of the experts also believed a greater inspection capacity was necessary, 
particularly in relation to accommodation arrangements and tracking the welfare of 
separated children who reunite with family in Ireland because of the risk of trafficking. 

Another concerns voiced was the need for better cohesion between agencies working with 
separated children. 

UNHCR’s Jordao urged agencies responsible for the safety and welfare of children seeking 
asylum in Ireland to work together to find solutions to ensure greater security. 

Outlining the challenge not just in Ireland but globally, he said nearly half of the world’s 
42 million victims of conflict and persecution are children. 

Ireland, like other signatories to the Convention on the Rights of the Child has an 
obligation to protect all children in its territory, regardless of nationality. 

 


